
PUBLIC SECTOR EQUALTY DUTY 2011 

The Equality Act 2010 

The Equality Act 2010 replaced all previous discrimination law. It has simplified the law and 
extends protection from discrimination in some areas. 

 School must adhere to the following: 

• Protection against discrimination is extended to pupils who are pregnant or who 
have recently given birth, and pupils who are undergoing gender reassignment. 

• It is now unlawful for employers to ask health related questions of applicants 
before job offer, unless the questions are specifically related to an intrinsic function 
of the work. 

• New positive action provisions will allow schools to target disadvantage 
experienced by pupils with particular protected characteristics. 

• It is now unlawful to victimise a pupil for anything done in relation to the Act by a 
sibling or parent. 

• The Act will extend the reasonable adjustments duty to require schools to provide 
auxiliary aids and services to disabled pupils. 

• The previous specific duties on schools have been combined into the new Public 
Sector Equality Duties (PSED) 

• The duty applies to all maintained and independent schools, maintained and non-
maintained special schools, and Academies. 

• There is still a requirement to have an Access Plan to improve access for disabled 
pupils 

Protected characteristics: 
 
It is unlawful for a school to discriminate against a pupil or prospective pupil by treating 
him/her less favourably because of his/her: 

• Sex 

• Race 

• Disability 

• Religion or belief 



• Sexual orientation 

• Gender reassignment 

• Pregnancy/maternity 

A person’s age is also a protected characteristic in relation to employment, but this does not 
apply to pupils in schools. 

Unlawful behaviour: 

• Direct discrimination – treating someone less favourably than others because of a 
protected characteristic 

• Indirect discrimination – when a ‘provision, criterion or practice’ is applied 
generally but has the effect of disadvantaging people with a particular protected 
characteristic 

• Discrimination arising from a disability 

• Harassment – ‘unwanted conduct, related to a relevant protected characteristic, 
which has the purpose or effect of violating a person’s dignity or creating an 
intimidating, hostile, degrading, humiliating or offensive environment for that 
person’. 

• Victimisation – when a person is treated less favourably than they might otherwise 
have been, because of something they have done in connection with the Act (for 
example, making an allegation of discrimination, or supporting another person’s 
complaint by giving evidence). 

 

Required actions: 

• Schools must have due regard to the need to eliminate discrimination and other 
conduct that is prohibited by the Act 

• Schools must have due regard to advance equality of opportunity between people 
who share a protected characteristic and those who do not 

• Schools must have due regard to the need to foster good relations across all 
characteristics – between people who share a protected characteristic and people 
who do not 

What having ‘due regard’ means in practice has been defined in case law as giving relevant 
and proportionate consideration to the duty. For schools this means: 



• Decision makers in schools must be aware of the duty to have ‘due regard’ when 
making a decision or taking an action and must assess whether it may have 
implications for people with particular protected characteristics 

• Schools must consider equality implications before and at the time that they 
develop policy and take decisions, not as an afterthought, and they need to keep 
them under review on a continuing basis 

• The PSED has to be integrated into the carrying out of the school’s functions, and 
the analysis necessary to comply with the duty has to be carried out seriously, 
rigorously and with an open mind – it is not just a question of ticking boxes or 
following a particular process 

• Schools cannot delegate the responsibility for carrying out the duty to anyone else 

 


